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employee benefit solutions



POST REFORM POLITICS – UPDATES, MANDATES AND INGRATES
Whether left, right or wrong, the feelings are strong about the storm produced by health reform.  You may recall that in the fall the House claimed their actions “sweeping” but many are weeping now that costs are seeping into the cracks created by Congress and the absence of progress.
“The White House is concerned insurers will blame the new law for premium increases that are really intended to maximize industry profits” (White House statement on new “Bill of Rights”)

“This isn’t a health care bill; this is a tax bill wrapped up in health care paper” (Small Business Majority – industry group)

“If a person decides not to buy health insurance, that person by definition is not engaging in commerce – if you are not engaging in commerce, how can the Federal government regulate you?”  (Virginia AG Kenneth Cuccinelli, who is leading a suit against health care reform)

“They’ll fight it in the courts.  They’ll fight it in the states.  They’ll fight it at the polls.” 

(Washington Times)
Bureaucracy:

HHS has announced the establishment of an Office of Consumer Information and Insurance Oversight which has an Office of the Director, Office of Oversight, Office of Insurance Programs, Office of Consumer Support, Office of Health Insurance Exchanges.
Republicans say the IRS will have to hire 16,500 new staffers.  IRS denied it, saying there is no final number yet (but not denying that there is a number, which there has to be) 

Costs:

Because of the immediate dropping of the prescription drug subsidy for large companies, several had to restate earnings, resulting in a total market write down of over $5 billion.

CMS Findings on the New Health Care Law: (per chief actuary Richard Foster):  the new law “will not slow the overall growth of health spending, because the expansion of insurance and services to 34 million people will offset cost reductions in Medicare and other programs”

1) $311B added cost to taxpayers (rather than decreasing cost of health care – by 2019)

2) 14 Million will lose employer sponsored health insurance (due to squeezes by the law)
3) 15% of Hospitals and Nursing Homes will operate in the red (due to Medicare cuts)

4) $87B in fines to businesses between 2014 and 2019

5) Higher taxes will lead to higher premiums – due to pass through (e.g. tax on carriers)
The Congressional Budget Office (which provides objective cost scoring of legislation) keeps revising their estimates of the total cost of ACA, eclipsing the original Obama desired limit of 

$1 Trillion. They have added $115 billion to their original ten year estimate and noted that this new estimate does not include 38 sections of grant programs that are part of the legislation.

Despite passage of this historic act, it does nothing to address the real cost of care.  If anything, it adds to the potential liability for employers, employees, individual consumers, and carriers who all continue to face the ravages of medical inflation and the imposition of many new taxes.  Beyond that, some of the new rules imposed by the act will have a financial impact (e.g. expanding the definition of eligible dependents, many of whom will be covered with no additional premium paid to offset the expected claims presented)

Concern About Accounting Gimmicks:  The ACA front loads revenues and backloads spending.  Taxes and fees are set to being immediately, but the new subsidies are deferred (until 2014) so the first ten years of revenue only pays for 6 years of spending (see Medicaid below)
Estimates vs. Actual – Prior large misses:

1) In 1965 the estimated cost of Medicare by 1990 was $9 billion – it ended up at $67 billion

2) In 1987 the estimated cost of the Medicaid Special Hospital subsidy by 1992 was $100

million -- it ended up being $11 billion

Doctors:

A poll by the New England Journal of Medicine said 46% of doctors might give up their practice in the wake of the ACA, probably due to the proposed 21% cut to physician payments.   In July, Congress postponed the cuts for 6 months, thus granting a reprieve from this backlash – but also putting a lie to the cost estimates from the bill, which relied in part on Medicare cutbacks.

Legality:

There is no severability provision in the law (which most have).  This means that if one part of the law is found to be unconstitutional, then the entire law can be stricken.  This argument will be at the heart of the suit filed against the federal government by 21 Attorneys General (below).
Legislation:

Senate HELP Committee Chair Tom Harken said he intends to mark up legislation (S 3078- Feinstein) allowing HHS to block health insurance premium increases deemed “unreasonable”

The Health Insurance Rate Authority Act of 2010 (in House as HR 4757 – Schakowsky) only represents an effort (per Harkin) to determine what is behind large premium increases.  
Note that this law expands on what HCR contains, which says that rates must be submitted for state or federal review – this law actually gives power to HHS to block them

Long Term Care:

Congress is discussing possible changes to the CLASS program, including:

1) Replacing the opt out provision on the voluntary program with an opt in

2) Requiring 2/3 joint resolution before final implementation or any Treasury Fund transfer

3) Require a group of independent actuaries to report on the fiscal soundness of the plan

4) Allow individual state insurance commissioner to block implementation of CLASS in any state in which certain standards are not met.

The Chief Actuary for CMS (Center for Medicare and Medicaid Services), Richard Foster, expressed his concerns about the solvency of the CLASS Act in an April memo.  By the third year CMS estimates that 2.8 million will participate, which is 50% of the current private market enrollment.  This means that the initial average premium will need to be $240 per month.  The memo says:  “voluntary, unsubsidized and non underwritten insurance programs such as CLASS face a significant risk of failure as a result of adverse selection by participants.  Individuals with health problems or who anticipate a greater risk of functional limitation would be more likely to participate than those in better than average health.  Setting the premium at a rate sufficient to cover the costs for such a group further discourages persons in better health from participating, which may lead to further premium increases.  This effect has been termed the “insurance death spiral”  There is significant risk that this would make the CLASS program unsustainable”
In the private long term care market, the Congressional Research Service estimates the average premium for the same benefit to be $91 per month ($1,092 per year)

Massachusetts:

Companies tried to increase their premiums as much as 32% citing expected rise in medical costs but the Insurance Commissioner rejected the proposals, citing the increases as “excessive”  Six carriers sued, claiming the state does not have the authority to cap premiums.  On 4/12 Superior Court ruled against the insurance providers on procedural grounds for not exhausting all administrative remedies within the DOI before seeking legal intervention.  Blue Cross/Blue Shield and Tufts have agreed to proceed using 2009 rates.
The architect of the system (Jon Kingsdale, head of the quasi state agency that oversees the plan) is stepping down June 4.

Medicaid – differing views
While the new law requires larger discounts for Medicaid prescriptions, (to raise $38 billion over ten years) “a significant portion of the rebates will go solely to Washington beginning this year”  Thus all but three states (Arizona, Massachusetts and New Mexico) will lose money.  This is related to the “cost gimmick” (above) – the states forego the current value of rebates while the Federal government does not increase Medicaid funding for three years.

House and Senate are also now working to extend Medicaid funding through 2011 – they are stymied because they want to do it without borrowing money.  If they cannot extend, then money runs out 12/31 and states don’t have the funds to replace it themselves.

A Kaiser Family Foundation study done in May says “the federal government will bear virtually the entire cost of expanding Medicaid under the new health care law” thus rebutting the loud protests of state governors warning about its impact on their state budgets.  The study also said that “Medicaid enrollment would increase by 22.8 million and the number of uninsured would drop by 17.5 million”  The federal government will pick up 95.4% of the states’ costs.

The San Jose Mercury News quoted Governor Schwarzenegger estimating the new law will impose additional costs of $2 to $3 billion annually once the law is fully implemented, but a study they quoted showed the total from 2014 through 2019 is expected to be $3 to $6.5 billion

(still, it disputes the Kaiser study)

Per the Los Angeles Times (the studies and the law) fail to address the question of cost shifting that may be experienced as hospitals and medical providers push some of their losses due to low Medicaid reimbursement rates to carriers and private payment patients)

Medicare:

The CMS (Center for Medicare and Medicaid) Chief Actuary issued a study on April 22, on the ACA, reporting “it is explicitly stated that with respect to the estimated savings in Medicare “trust fund accounting considers the same lower expenditures and additional revenues as extending the exhaustion of the Hospital Insurance Trust Fund.  In practice, the improved HI financing cannot be simultaneously used to finance other federal outlays (such as coverage expansions under ACA) and to extend the Trust Fund, despite the appearance of this result from the respective accounting conventions”  Further he said savings accrued by the Medicare program cannot also be used to offset the premium assistance credits.  In short, the $500 billion in Medicare savings projected with the ACA cannot be used both to extend the life of the Medicare Trust Fund and pay for health care reform, a neat trick of double booking revenues. 
MLR:

Maine is seeking an exemption from the federal requirements
Peter Lee:  “It’s often been such an easily gamed number that its meaning as a significance is unclear”

US Senate Panel report (4/15/10) said some carriers are changing their accounting practices to book administration costs as medical costs to circumvent the new rules (WellPoint already reclassified more than $500M, per the report)

The National Association of Insurance Commissioners (NAIC) was supposed to come up with guidelines by June 1 but missed the deadline, and then missed the July 1 deadline.  They have a draft report, which defines the terms and costs as follows:

1) ACA (health care reform law) uses a different MLR definition than that typically used by states as it adjusts premiums for taxes, increases claim costs with quality improvements and/or includes the loss adjustment expenses in the numerator.  The NAIC believes this would result in higher MLRs for companies, minimizing the potential impact of health care reform’s MLR floors and most small and large group issuers will exceed ACA minimums when calculated using these adjustments.

2) The NAIC highlights the factors that cause actual experience to differ from expectations and challenges associated with the relative age of an individual book in underwritten states, Individual policies start with lower MLR in the early years they will increase as the underwriting wears off and more health problems develop (though this should lessen in 2014 when medical underwriting is prohibited)
3) May be desirable to reduce the minimum MLR in the individual market in many states and insurers may exit the market in order to avoid future losses and potential solvency concerns if the MLR requires the company to reduce the premiums it retains to levels that create losses

4) If not constructed properly, newer books of business would be disadvantaged in the individual market with a uniform 80% MLR.
Retirees:

Program now set to open June 1 rather than June 23.  IRS issued interim regulations.  Plan sponsors who have been certified by HHS may receive reimbursement for 80% of certain early retiree claims:

1) “Early Retirees” are participants in an employer sponsored health plan who are 55 or older, not active and not eligible for Medicare.  Term includes spouses and other dependents regardless of age and Medicare eligibility (dependent uses IRS definition)

2) For each early retiree a plan sponsor may receive reimbursement of 80% of the costs both incurred and paid for health benefits exceeding $15,000 but not $90,000 during plan year.  Health benefits includes benefits for the “diagnosis, cure, mitigation or prevention of physical or mental disease” and specifically excludes HIPAA excepted benefits.  Costs include what is paid by retiree for co payments, deductibles, etc. and must reflect any negotiated price concessions.  Costs include actual claims paid, not premium amounts

3) Programs and Procedures:  to qualify, plan must include programs and procedures that generate (or have the potential to generate) cost savings with respect to participants with chronic and high cost conditions.  The sponsor must have a written agreement with its plan or insurer to make required disclosures and must maintain policies and procedures to detect and reduce fraud and abuse

4) Application process:  before submitting a claim, the plan and its sponsor must be certified by HHS.

5) Use of reimbursements:  the sponsor must use reimbursements to lower its health benefit premium or costs, to lower costs for plan participants, or any combination of the two.  Reimbursements may not be used as general revenue for the plan sponsor (which, according to the preamble of the regulations, requires sponsors to maintain their level of plan contributions)


Single Payer Fears:

The gathering of payroll and benefit information, the use of Health Insurance Exchanges and the potential failure of the private market system to function effectively with new taxes, medical loss ratio requirements and the potential imposition of price controls through state or federal rate regulatory authorities have led some to speculate that this creates the first step toward the federal government’s ultimate objective – to take over the running of all health care in the country through a Single Payer system
State Lawsuits:

Alabama, Alaska, Arizona, Colorado, Florida, Georgia, Idaho, Indiana, Louisiana, Michigan, Mississippi, Nebraska, Nevada, North Dakota, Pennsylvania, South Carolina, South Dakota, Texas, Utah and Washington.  Oklahoma is filing their own suit.  
Wisconsin Senate defeated proposal to have AG join the lawsuit.  Governors in Minnesota, Arizona (which has joined) and Nevada (which has joined) are having their governors going around the AG

Georgia DOI (John Oxendine) said he refuses to accede to HHS request to create a pool for high risk individuals – the federal government rather than the state will now oversee the distribution of certain federal health care funds in Georgia to ensure that high risk patients receive subsidized premiums on health insurance.

House Speaker Chris Benge (OK) said “our concern is that the attorney general’s effort would be lackluster at best.  We have an obligation to our citizens to challenge this unconstitutional bill, which will lead to unprecedented control of a large portion of the US economy.  The high taxes required in the law will be a burden that we cannot afford”  The AG suit is filed in Nrothern Cistrict of Florida, saying that the HCR violates state government rights in the US Constitution and will force massive new spending on hard pressed states.  Virginia has also filed a lawsuit.  Mississippi is proposing a ballot initiative to amend the Mississippi Constitution to prohibit laws forcing a person or employer to participate in a healthcare system or plan.
Lawsuit cites the 10th amendment (“power not delegated to the United States by the Constitution nor prohibited by it to the States are reserved to the States”) 

Tea Party

“Reclaiming government for the people” they are claiming some early political victories.  Their growth, or at least the growing popularity of their message, along with its consistency among conservatives, may derail Democrat efforts to maintain their Congressional majorities.

Uninsured:

An analysis by the Center for Studying Health System Change concluded that the $5 billion earmarked for the high risk pools might cover as few as 200,000 people.  Kaiser Health News says “may have to find ways to extend the money by narrowing who can join and what the program will actually pay in order to reach the most people”
W-2 Rumor

There is a persistent rumor (apparently started on the Kiplinger’s Tax Newsletter) now on the web that says employees will be taxed on their benefits beginning in 2011.  This owes to the imposition of W-2 reporting of benefit value, which DOES apply in 2011.  This is for information purposes only and is NOT for purposes of taxation (we would say, however, that the gathering of such information is certainly a concern and portends political action later)

